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Dear Commissioner Caride:  

 

 We are writing in response to the opposition by Horizon Healthcare Services, Inc. 

(“HHSI” or “Horizon”) to Appellants’ request for a stay (“Opposition”).   

First, we are disappointed that Horizon persists in propagating the “no fewer than 600 

people” claim of support given its now-disclosed selective notice program and surreptitious use 

of hundreds of its own employees masquerading as just “members.” This misled you, as 

Commissioner, into endorsing and relying on the false narrative.1 Notably absent from the 

Opposition is a denial that almost all written comments from those “policyholders and 

consumers” in support were derived from two Horizon-generated templates and included 

hundreds of its own employees.2  Moreover, Horizon fails to address Appellees’ contention that 

 
1 See Post-Hearing Report (“Report”) at 7 (“The overwhelming majority of comments were 

enthusiastically supportive of HHSI’s Plan… The vast majority of comments were offered by 

policyholders and consumers, all of whom emphatically supported the approval of HHSI’s 

application.”); see generally Appellants’ Stay Letter dated December 14, 2022 (“Stay Letter”) at 10-11.   

 
2 See Exhibit A attached to Certification of Laura Waddell). Horizon should be ordered to produce all its 
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under N.J.S.A. 17:48E-46.5(a), and Section 46 cited therein, that the plan had to include direct 

notice to “each policyholder” as approved by the Commissioner, self-evidently before public 

hearings.  Stay Letter at 10.3 Appellants are likely to prevail on the merits as to the defective, and 

corrupted, notice. 

 Second, Horizon claims the reorganization eggs are already scrambled and lists the 

corporate actions already taken to implement its Plan (during the 45-day appellate notice period), 

“many of which [corporate reorganization steps] took place… immediately following the 

November 1, 2020 effective date of the Order.” Opp. at 11. Doing so starting immediately was at 

Horizon’s and/or the board of directors’ own peril. See e.g., Crema v. NJDEP, 94 N.J. 286, 293 

n. 8 (1983) (though appellate court had denied the stay, it warned developers to proceed “at their 

own risk” with construction)4  Some of those actions appear to be paper transactions, while 

others were more substantial such as allegedly converting HHSI into a stock insurer, and 

transferring $300 million from the insurers to the MHC. Opp. at 11-13.  However, Horizon fails 

to disclose corporate actions not yet taken, of which there may be many, nor their magnitude or 

importance.  This includes, most significantly, the placement of investments or the launching of 

joint-ventures by the MHC using the $300 million transferred to it from the health insurers.   

Therefore, it is incumbent upon the Commissioner to stay the Order immediately, so that 

these corporate actions are put on hold until the Court has had the opportunity to decide the 

appeal on the merits, which may be done on an accelerated basis.  Horizon should also be 

 
communications with its so-called supporters, and internal discussions about its effort to obtain the 

letters and testimonial support.  See, e.g., In re State & School Employees Health Benefits 

Commissioner’s Implementation of Yucht, 233 N.J. 267 (2018) (courts can remand to develop a 

record; reversing appellate decision and remanding to Commissioner to determine the reasonableness 

of the notice given). 

 
3 See, e.g., In re State & School Employees Health Benefits Commissioner’s Implementation of Yucht, 

233 N.J. 267 (2018) (reversing appellate decision and remanding to Commissioner to determine the 

reasonableness of the notice given indirectly—not inidvidualized-- and through the website to 

members who may have been affected by erroneous reimbursement rates); Woodland Private Study 

Group v. State, DEP, 109 N.J. 62 (1987) (reversing appellate decision and holding that DEP must 

provide to the affected parties notice and the opportunity to comment prior to the determination of the 

scope of the affected public’s participation in the study). 

 
4 See also Jimenz v. Union City Improvement Auth., 2022 N.J. Super. Unpub. LEXIS 236, *2 (January 3, 

2022) (affirming dissolution of the temporary stay, but rejecting defendants’ claim that the appeal was 

moot because significant sums had already been spent; “defendants proceed at their own risk while 

litigation is pending”).    
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ordered to immediately identify the corporate actions that they have not yet implemented but are 

planned or intended, and the timeframe for such actions. 

Third, and most disconcerting, the Opposition advances an incorrect statutory 

interpretation of Chapter 145 as it relates to the “system-wide health RBC” of 550% set forth in 

Section 46.13(c), and therefore in the Order approving its Plan.  Appellants’ actual arguments 

under the actual statute and Order are unaddressed by Horizon in its Opposition.  This is 

discussed in detail further below in Section D. 

 The remainder of this Reply responds to issues in the same order as set forth in the 

Opposition papers submitted to the Commissioner. 

STANDARD OF REVIEW 

Appellants agree that the moving party has the burden to prove each of the Crowe factors 

by clear and convincing evidence. Brown v. City of Paterson, 424 N.J. Super. 176 (App. 

Div.2012). However, in acting only to preserve the status quo, such as the case herein, the 

deciding body may “place less emphasis on a particular Crowe factor if another greatly requires 

the issuance of the remedy." Ibid. See also New Jersey Elec. Law Enforcement Comm’n v. 

DiVincenzo, supra, 445 N.J. Super. at 196; Waste Management of New Jersey, Inc. v. Morris 

County Mun. Utilities Authority, 433 N.J. Super. 445, 453-4 (App. Div. 2013); Packanack Lake 

Country Club & Community Assoc. v. Alexander D. Doig Dev. Co. 72 N.J. Super. 360, 368 (Ch. 

Div. 1962); and Peters v. Public Service Corp. of N.J., 132 N.J. Eq. 500, 511 (Ch. 1942). 

With respect to the “likely to succeed on the merits” prong of the stay standard outlined 

above, Appellants similarly agree with Horizon that an agency's determination on the merits will 

be sustained unless there is a clear showing that it is arbitrary, capricious, or unreasonable, or 

that it lacks substantial credible evidence in the record.  In re Reorganization of the Medical 

Inter-Insurance Exchange of New Jersey, 328 N.J. Super. 344 (App. Div.) certif. denied 165 N.J. 

530 (2000).  However, what they fail to mention is that an action may be found to be plainly 

unreasonable if it violates “express or implied legislative policies.” In re Commissioner's Failure 

to Adopt 861 CPT Codes, 358 N.J. Super. 135 (App. Div. 2003) (citing Campbell v.Dep't of 

Civil Serv., 39 N.J. 556, 562 (1963)) (reversing DOBI decision for defective notice); see also In 

re Attorney General Law Enforcement Directive Nos. 2020-5 and 2020-6, 246 N.J. 462 (2020) 

(citing In re Proposed Quest Acad. Charter Sch. of Montclair Founders Grp.,16 N.J. 370, 385 

(2013) (courts must also determine “whether in applying the legislative policies to the facts, the 
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agency clearly erred in reaching a conclusion that could not reasonably have been made on a 

showing of the relevant factors.”) 

Moreover, Horizon fails to acknowledge that when an agency's decision is based on the 

agency’s interpretation of a statute or its determination of a strictly legal issue, the court is not 

bound by the agency’s interpretation. McClain v. Bd. of Review, Dep’t of Labor, 237 N.J. 445 

(2019) (court not bound by legislative interpretation of agency especially when unreasonable or 

mistaken); Mondsini v. Local Fn. Bd, 458 N.J. Super. 290, 297 (App. Div. 2019) (although 

courts afford great deference to an agency’s interpretation, the court is not bound by its 

interpretation of a statute or a legal issue). See also McGovern v. Rutgers, 211 N.J. 94, 107-8 

(2012) (Statutory interpretation involves the examination of legal issues and is, therefore, a 

question of law subject to de novo review); Russo v. Bd. of Trs., Police & Firemen’s Ret. Sys., 

206 N.J. 14, 27 (2011) (same); State v. Gandhi, 201 N.J. 161, 176 (2010); Toll Bros., Inc. v. 

Twp. of West Windsor, 173 N.J. 502, 549 (2002) (same);HIP of New Jersey, Inc. v. Dep’t of 

Banking & Ins., 309 N.J. 538 (App. Div. 1998) (citing  Mayflower Securities Co., Inc. v. Bureau 

of Securities, 64 N.J. 85, 92 (1973) (“An appellate tribunal is, however, in no way bound by the 

agency's interpretation of a statute or its determination of a strictly legal issue”);  Castellano v. 

Linden Bd. of Educ., 158 N.J. Super. 350, 362, 6 (App.Div.1978), rev'd in part on other 

grounds, 79 N.J. 407 (1979) (same).     

Though Appellants acknowledge that the Commissioner’s interpretation of a statute may 

be helpful, it must yield to a contrary legislative intent. See St. Peter’s Univ. Hosp. v. Lacy, 185 

N.J. 1, 27 (2005) (“Despite that deference, a rule will be set aside if it is ‘inconsistent with the 

statute it purports to interpret.’" (citations omitted)); Airwork Serv. Div. v. Director, Div. of 

Taxation, 97 N.J. 290, 296, (1984), cert. denied, 471 U.S. 1127, (1985); Matter of November 14, 

1989, Non-Group Rate Filing by Blue Cross and Blue Shield of New Jersey, 239 N.J. Super. 

434, 452 (App. Div. 1990) (“appellate court is not bound to an agency’s interpretation of a 

statute [for whose implementation and administration it is responsible], particularly when it 

concludes that the interpretation is not supported by either the text, the legislative purpose or the 

public policy embodied by the statute and is in fact contrary thereto”); Friends of the Dinky 

Woods v. West Windsor, 291 N.J.Super. 325, 332 (Law Div.1996) (noting that although 

administrative usage may be persuasive, it must yield to legislative intent). Similarly, the 

presumption of validity to which an administrative decision is typically entitled is also overcome 
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by an action contravening the enabling statute. See Steinmann v. State, Dept. of Treasury, 116 

N.J. 564, 575-578 (1989); N.J. Cham. Commerce v. N.J. Elec. Law Enforce. Comm., 82 N.J. 57, 

82-83 (1980). 

 For the reasons in their request for a stay, and as shown herein, Appellants’ meet all the 

exacting standards required to justify a stay. 

APPELLANTS ARE LIKELY TO PREVAIL ON THE MERITS 

Sections B-C.   Prong 3: The Order is contrary to law and unsupported by 

substantial evidence 

 

 Horizon fails to address any of the specific arguments that Appellants advanced under 

N.J.S.A. 17:48E-46.5(b)(3) regarding the infirmity of the three rationales provided in support of 

the Order on prong 3 (granting approval unless the Plan “does not benefit the interests of the 

policyholders of the health services corporation or treats them inequitably.”  See Stay Letter at 

11-18 (Sections B and C). Horizon begins its response by remaking the false narrative of total 

support for the Plan by policyholder and consumer commenters. Opp. at 4.  It then elaborates on 

testimony provided by various of its grantees, highlighting vague pre-scripted text that it had 

obviously furnished.  Id. at 5. Then Horizon cites the Health Impact Study (“Study”) for its 

conclusion that “the proposed transaction does achieve the legislative intent of enabling 

modernization while maintaining the policyholder benefits associated with Horizon’s unique 

status in the New Jersey market…”  Id. at 6. (The Study is addressed further below.) 

Importantly, Horizon then makes its big reveal: the “mere maintenance of policyholder 

benefits” is a “true benefit” satisfying prong 3 by virtue of an overarching legislative intent to 

allow Horizon to modernize. Opp. at 6. But, as it admits, that intent is “subject to appropriate 

standards” (id.), the application of which is the issue here.  This big reveal goes to the heart of 

the matter and, conspicuously, Horizon fails to address the statute itself with its three distinct 

standards: the Commissioner shall approve the Plan unless it is “contrary to the law” (prong 1); 

“would be detrimental to the safety or soundness” of the insurers (prong 2); and “does not benefit 

the interests of the policyholders of the health service corporation or treats them inequitably” 

(prong 3).  The use of different words highlights the Legislature’s choice of different standards. 

Ignoring the statutory language, Horizon would convert “benefit” to mean “not detrimental.” 

See, e.g., Sanchez v. Fitness Factory Edgewater, LLC, 242 N.J. 252, 261 (2020) (“A court’s first 

https://1.next.westlaw.com/Document/I15defad0a10311ea9e229b5f182c9c44/View/FullText.html?listSource=Search&navigationPath=Search%2fv1%2fresults%2fnavigation%2fi0ad604ac00000184d3a78d35f5c4f59c%3fppcid%3d2fcb1b906b6447179f8dd720fcdb1e6e%26Nav%3dCASE%26fragmentIdentifier%3dI15defad0a10311ea9e229b5f182c9c44%26parentRank%3d0%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dSearchItem&list=CASE&rank=7&listPageSource=91ca46fe69ddba230baacb705d8e5911&originationContext=docHeader&contextData=(sc.Search)&transitionType=Document&needToInjectTerms=False&enableBestPortion=True&docSource=4bb8addede25420c8e93ab24ecf9773e&ppcid=e310222893e4466980e49204e6b1fe7b
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step in interpreting a statute is to look to “the actual words of the statute, giving them 

their ordinary and commonsense meaning”).5 

Thus, Appellants are likely to prevail on the merits. Even more so because the Legislature 

has demonstrated that it knows how to say “adversely affect the interest of policyholders” or 

“unfair and unreasonable to policyholders” when intended.  See Stay Letter at 12. Because the 

Order stated it used the “[not] contrary to” standard, and then actually used that standard as 

demonstrated by Appellants (Stay Letter 12-18), the Order is contrary to law, Appellants are 

likely to prevail on the merits, and the requested stay is justified on this ground alone. 

 As for Horizon’s reliance on the Health Impact Study (Opp. at 6), the Opposition fails to 

address any of the reasons the Commissioner gave in support of her finding that the “benefit” 

standard under prong 3 was met.6  Specifically: 

 As to Rationale 1, the Health Impact Study provides no basis to determine whether, as a 

matter of law, Horizon’s commitment to comply with the individual market law is a legitimate 

basis for concluding that the Plan will “benefit the interest of the policyholders… or not treat[] 

them inequitably.” Nor does it address the self-evident fact that the Plan thus treats Appellants 

and other small or employer-group policyholders inequitably. See Stay Letter at 13. 

 As to rationale 2, the Health Impact Study fails to determine whether as a result of the 

Plan, and in light of Horizon’s repeated testimony that higher taxes drive higher premiums, the 

policyholders’ future premiums will decrease (a benefit), stabilize, or increase (a detriment) 

versus the status quo. In fact, the Study contained no analysis whatsoever. Under the header 

“Overview of Impacts on Policyholders and the General Public,” the Study states the following:  

In several areas, the proposed transaction is not likely to have a significant impact on 

 policyholder interests based on the record. These areas include:  

• Potential changes in premium taxes and assessments. The $600 million in new 

assessments and premium tax rates should not have a significant impact on the cost of 

insurance, the number of insured or uninsured New Jerseyans, or the general health of 

New Jerseyans. Horizon noted in its testimony that it will be relieved of higher tax 

 
5 See also State v, Gelman, 195 N.J. 475 (2008) (“If the plain language leads to a clear and unambiguous 

result, then the interpretive process should end, without resort to extrinsic sources. State v. D.A., 191 

N.J. 158, 164 (2007)”). 

 
6 N.J.S.A. 17:48E-46.5(b) requires the Commissioner to “set forth the decision in writing and state the 

reasons therefore.”  
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burdens on premiums than other insurers and that those higher taxes currently raise 

premiums.  

 

Health Impact Study at 10 (emphasis added; bold in original). As to its first point, the Study 

concludes it will “not have a significant impact on policyholder interests based on the record.”  

Hardly a benefit!  Second, the conclusion is counter to the evidence in the record – namely, as 

Horizon asserted repeatedly, higher taxes “raise premiums.” Under the Plan there is a whopper of 

an immediate tax ($600 million in taxes and $300 million in capital transfers).7  Horizon fails to 

address any of the specific factual or legal contentions detailed in Appellants’ Stay Letter at 13-

15, including the counter-factual determination by the Commissioner that: 

A reasonable assumption is that the premium rates will not be significantly impacted by 

the changes in the premium taxes and new assessments since they do not significantly 

impact Horizon’s economic position.  

 

Report at 13-14. This “assumption” is belied by the fact that Horizon is giving up nearly 30% of 

its capital under the Plan ($900 million of $3.2 billion in surplus), a substantial sum by any 

measure, thus further rendering the conclusion unsupported by substantial evidence. See In re 

Attn’y General Law Enforcement Directive Nos. 2020-5 and 2020-6, supra, 246 N.J. at 490-91. 

 As to rationale 3, Horizon fails to address any of Appellants’ contentions. See Stay Letter 

at 15-18.  Neither does the Health Impact Study.  Appellants are likely to prevail on the merits 

because:  

1.   the Order is contrary to law, and unsupported by substantial evidence, because the 

Commissioner determined that Chapter 145 does not require Horizon to demonstrate how any 

proposed investments would differ in kind or quantity from those that can be made by it in its 

current corporate form, and does not make such a determination herself, and yet concluded that 

the Plan would “benefit the interests of the policyholders” of Horizon. 

2. the Order is contrary to law, and unsupported by substantial evidence, because the 

Commissioner approved the Plan without scrutinizing the investments that Horizon intends to 

make through the newly formed MHC in determining that the Plan would “benefit the interests 

of the policyholders or [does not] treat[] them inequitably.” 

 3. the Order is contrary to law, and unsupported by substantial evidence, because the 

Commissioner allowed Horizon to not specify either how or when the MHC would deploy the 

 
7 See Stay Letter at fn 14 (high upfront tax and capital outlays will not be offset by the lower premium tax 
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$300 million distribution, and yet concluded that the Plan would “benefit the interests of the 

policyholders.” 

 4. the Order is contrary to law because the Commissioner required a “parental 

guarantee” from the MHC to backstop the Commissioner’s minimum 425% RBC in each insurer 

(and 200% in Horizon Healthcare Dental, Inc.) but failed to examine those underlying 

investments, thus rendering the investments impermissibly speculative given that speculative 

(and non-valued) investments are not permitted for insurers under New Jersey law. 

 On each and every one of these failings, none of which are directly refuted by Horizon, 

Appellants are likely to prevail on the merits. Matter of November 14, 1989, Non-Group Rate 

Filing by Blue Cross and Blue Shield of New Jersey, supra, 239  N.J. Super. at 452-453. 

 

Section D. Horizon is clearly wrong regarding the “system-wide health RBC” 

per Chapter 145 and Appellants are likely to prevail on the merits. 

 

 The Opposition makes clear that the Order – stated here in the light most favorable to 

Horizon – is imprecise to the point of infirmity such that two totally divergent views of its 

meaning have been drawn from it.  In their Stay Letter, Appellants identified where the Order 

uses inconsistent terms when referring to the system-wide health RBC set forth in Section 

46.13(c), resulting in impermissible ambiguity. See Stay Letter at 19 and fn 23.  This vagary and 

lack of precision render the decision arbitrary, capricious and unreasonable. 

 Horizon claims that “Appellants misinterpret the Commissioner’s Order and advances 

[sic] a claim based on an incorrect interpretation of how risk-based capital (“RBC”) is calculated 

on a group-wide basis.” (Opp. at 6) And it claims: “Further, the Appellants appear to confuse the 

reference to ‘health RBC’ to mean that only the health insurer’s assets are considered in 

calculating the group-wide RBC.”  Opp. at 7.  Horizon makes its own view clear: 

Both Chapter 145 and the Order directs the mutual holding company’s capital level to be 

assessed on a group-wide basis which means that all of its assets are considered, 

including assets directly held by the [MHC], its subsidiary insurers, and other related 

entities. 

 

Misleadingly, this assertion was followed by an “(emphasis added)” even though neither Chapter 

145 nor the Order contain any of that text, including the italicized clause.  More fundamentally, 

Horizon’s interpretation impermissibly reads the word “health” out of the term “system-wide 

 
rate for over a decade). 
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health RBC” used in Chapter 145.8  See, e.g., Sanchez v. Fitness Factory Edgewater, LLC, 242 

N.J. 252, 261 (2020).   

Another problem for Horizon is that its view is contrary to Chapter 145, and appears 

contrary to the Order that specifies that the MHC’s “system-wide health RBC shall be calculated 

using the NAIC Risk-Based Capital for Health Organizations methods and instructions” which 

are inapplicable to Horizon’s MHC group-wide RBC theory.9 In stark contrast, the Order does 

not cite the NAIC Group Capital Calculations instructions (GCC) which provide group-wide 

financial solvency tools for holding company systems comprised of insurance and non-insurance 

company operations.  And even if the Order did, the GCC instructions make no reference 

whatsoever to a “system-wide health RBC” or “health RBC,” and the Commissioner has 

promulgated no regulations concerning the GCC.  It is also incompatible with N.J.S.A. 17:48E-

46.13(c) because Horizon’s interpretation would impose an RBC on the MHC, rather than on the 

health insurers which are subject to only 200% RBC minimums under the statute absent N.J.S.A. 

17:48E-46.13(c) which incentivizes the MHC to reach a 550% RBC in the insurers if it wants to 

upstream future dividends from those insurers (and puts a hold on the important function of 

paying the tax assessments if the health insurers are not collectively capitalized above 550%). 

 Most significant, however, Chapter 145 specifically precludes Horizon’s interpretation.  

N.J.S.A. 17:48E-46.4(c) states:  

 
8 The “health” designation is deliberate. See, e.g., https://content.naic.org/cipr-topics/risk-based-capital 

(“There are now separate RBC formulas for each of the primary insurance lines of business: 1) life and 

fraternal; 2) P/C; and 3) health. Differences in RBC across lines of business reflect differences in the 

economic environments facing these companies. Although the components in the RBC calculation 

differ across lines of business, the formulation is roughly the same.”); see also N.J. Admin. Code § 

11:2-39.2 (RBC regulations for non-health insurers); with N.J. Admin. Code § 11:2-39A.2 (RBC 

regulations for health insurers).  
 
9 The RBC calculations defined by the NAIC “determine the minimum amount of capital required for an 

insurer to support its operations and write coverage” and apply only to insurance companies. See 

https://content.naic.org/cipr-topics/risk-based-capital. The MHC is not an insurer and is prohibited 

from writing insurance. See N.J.S.A. 17:48E-46.3(d) (“the [MHC] shall be expressly excluded from 

insurance operations”). Moreover, per N.J. A.C. 11:2-39A.2 health RBC calculations apply to “health 

organizations” which are defined as “a health maintenance organization licensed pursuant to 26:2J-1 et 

seq., hospital service corporation licensed pursuant to 17:48-1 et seq., medical service corporation 

licensed pursuant to 17:48A-1 et seq., dental service corporation licensed pursuant to 17:48C-1 et seq., 

dental plan organization licensed pursuant to 17:48D-1 et seq., health service corporation licensed 

pursuant to 17:48E-1 et seq., prepaid prescription services organization licensed pursuant to 17:48F-
1 et seq., and licensed organized delivery system authorized pursuant to 17:48H-1 et seq.” The MHC 

is not a “health organization.” Id.  

https://1.next.westlaw.com/Document/I15defad0a10311ea9e229b5f182c9c44/View/FullText.html?listSource=Search&navigationPath=Search%2fv1%2fresults%2fnavigation%2fi0ad604ac00000184d3a78d35f5c4f59c%3fppcid%3d2fcb1b906b6447179f8dd720fcdb1e6e%26Nav%3dCASE%26fragmentIdentifier%3dI15defad0a10311ea9e229b5f182c9c44%26parentRank%3d0%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dSearchItem&list=CASE&rank=7&listPageSource=91ca46fe69ddba230baacb705d8e5911&originationContext=docHeader&contextData=(sc.Search)&transitionType=Document&needToInjectTerms=False&enableBestPortion=True&docSource=4bb8addede25420c8e93ab24ecf9773e&ppcid=e310222893e4466980e49204e6b1fe7b
https://content.naic.org/cipr-topics/risk-based-capital
https://content.naic.org/cipr-topics/risk-based-capital
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The mutual holding company and each of its non-insurance subsidiaries, other than the 

reorganized insurer and any insurance company subsidiaries, shall not be: (1) an insurer 

and therefore shall not be subject to… any capital or surplus requirements.”10 

 

This prohibition is reinforced by N.J.S.A. 17:48E-46.3(d) which states in important part:  

… for the avoidance of doubt, the [MHC] shall be expressly excluded from insurance 

operations and reporting, investment limits, and risk-bearing provisions of P.L.1985, c. 

236 (C. 17:48E-1 et seq.), including the following provisions because a mutual holding 

company is not a risk bearer: … (3) … (C. 17:48E-17.3) 

 

Id. (Emphasis added.)11  

Thus, it would be contrary to law for the Commissioner’s Order, as interpreted by 

Horizon, to nonetheless impose a 550% RBC requirement on the MHC itself. See Matter of 

DiGuglielmo, __N.J.__, 2022 WL 17246816 (2022) (New Jersey Courts strive “for an 

interpretation that gives effect to all of the statutory provisions and does not render any language 

inoperative, superfluous, void[,] or insignificant” and “Statutes must ‘be read in their entirety; 

each part or section should be construed in connection with every other part or section to provide 

 
 
10 N.J.S.A. 17:48E-46.4(c) (“The mutual holding company and each of its non-insurance subsidiaries, 

other than the reorganized insurer and any insurance company subsidiaries, shall not be: (1) an insurer 

and therefore shall not be subject to any of the provisions of N.J.S.17B:18-1 et seq. applicable to stock 

or mutual insurers, or to any laws concerning the writing of insurance, including rules and regulations 

adopted thereunder, including with respect to governance, stock or other voting or equity interest, the 

writing of insurance, any investment limitations directly applicable to risk-bearing entities engaged in 

the writing of insurance such as those pursuant to N.J.S.17B:20-1 et seq., or any capital or surplus 

requirements”) (emphasis added). 
 
11 N.J.S.A. 17:48E-17.3 sets HHSI’s current statutory RBC level (at between 550% and 725%) and makes 

Horizon subject to annual scrutiny and enforcement by the Commissioner based on its reported RBCs, all 

of which the MHC is expressly exempted from per N.J.S.A. 17:48E-46.3(d) as quoted herein. See 

N.J.S.A. 17:48E-17.3(a) (“The commissioner shall, on an annual basis, examine a health service 

corporation's annual regulatory filings to determine whether the health service corporation's risk-based 

capital ratio is within 550% to 725%. If at any time the commissioner determines that a health service 

corporation surplus results in a ratio that exceeds this range, the department shall notify the health service 

corporation and the health service corporation shall, within 30 days of notice from the commissioner, file 

a report with the commissioner to reduce the surplus to be within the range. The report shall include a 

plan to benefit subscribers, which may include but not be limited to proposals to lessen potential rate 

increases in the future. The commissioner shall review the plan to affirm that it meets the requirements 

of P.L.2017, c. 100 (C.17:48E-17.3 et al.);  (b) The department shall annually audit the financial 

statements and surplus of the health service corporation to verify risk-based capital. In order to implement 

the provisions of this section, the department may engage independent actuaries, as necessary, at the 

expense of the health service corporation.”) 
 

https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I887A45B061-BC11E7B698D-B7A2CAFB714)&originatingDoc=N3910DC10676A11E7B87BCD742DF415CE&refType=SL&originationContext=document&transitionType=DocumentItem&ppcid=000169c5126f4406b1f1faade5ff7efd&contextData=(sc.DocLink)
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a harmonious whole’”) (citations omitted).12  If, however, that is the Commissioner’s intention, 

then the Order is contrary to law and arbitrary, capricious and unreasonable. If not, the Order 

with all its varied and inconsistent references to the health RBC render it arbitrary, capricious 

and unreasonable, and dangerous. This is precisely the situation in which a Court is required to 

decide the merits, and those clearly favor Appellants. See, e.g., McClain v. Bd. of Review, Dep’t 

of Labor, 237 N.J. 445 (2019) (court not bound by legislative interpretation of agency especially 

when unreasonable or mistaken); McGovern v. Rutgers, 211 N.J. 94, 107-8 (2012) 

(Statutory interpretation involves the examination of legal issues and is, therefore, a question of 

law subject to de novo review). 

Horizon’s approach is also contrary to the Legislature’s intent in enacting Chapter 145.  

N.J.S.A. 17:48E-46.13(c) provides that, in order for the annual tax assessments to be paid to the 

State of New Jersey, and (so long as those taxes are not deferred) for dividends or distribution to 

be paid by the insurers to the MHC, certain conditions must be met. These are:  

(1) the MHC’s “system-wide health RBC” must be a minimum of 550% (a) based on the 

NAIC health RBC standards for health organizations applicable to insurance companies, and (b) 

calculated as if the next year’s annual tax assessment is paid, which similarly applies to 

insurers;13 and  

(2) the MHC must maintain a “group credit rating” at investment grade (which factors in 

all its obligations).14 

 
12 See also Matter of Commitment of W.W., 245 N.J. 438 (2021) (same); Hubbard v. Reed, 168 N.J. 387, 

392-93 (2001)(same) 

 
13 See, e.g., https://content.naic.org/cipr-topics/risk-based-capital (RBC calculations apply to companies 

writing insurance) and https://content.naic.org/sites/default/files/inline-files/005_J.pdf (requiring 

insurers to record liabilities, which include taxes payable in following year). 

 
14 N.J.S.A. 17:48E-46.13(c) (“The mutual holding company shall not pay any portion of the annual 

assessment for a given calendar year if the mutual holding company's system-wide health risk-based 

capital authorized control level would fall below 550 percent based on the standards for risk based capital 

for health organizations as adopted by the National Association of Insurance Commissioners following 

the payment as applied against the prior calendar year's risk based capital, or if in the opinion of any 

nationally recognized statistical rating organization, the group credit rating of the mutual holding 

company would not be considered investment grade. The commissioner shall determine that the 

mutual holding company's system-wide health risk-based capital authorized control level would fall 

below 550 percent before payments shall be deferred pursuant to this subsection and paragraph (1) of 

subsection d. of this section. Neither the insurance company subsidiaries nor the reorganized insurer shall 

make dividends or distributions to the mutual holding company or any subsidiaries thereof until such time 

as the annual assessment deferred pursuant to paragraph (1) of subsection d. of this section is satisfied.”); 

https://content.naic.org/cipr-topics/risk-based-capital
https://content.naic.org/sites/default/files/inline-files/005_J.pdf
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Thus, the first combination of provisions protect the health insurance companies’ capitalization 

(insurers’ investments are already subject to strict quality control), and the second ensures that 

the MHC is itself rated at investment grade (important because the MHC is a non-insurer and 

expressly excluded per Chapter 145 from the quality or risk controls applicable to insurers. See 

N.J.S.A. 17:48E-46.3(d).  And only if these are all satisfied, can the health insurers then pay 

dividends upstream up to the MHC.  

In contrast, under Horizon’s view, the Legislature prioritized the capitalization of the 

MHC over that of the health insurers, such that, so long as the MHC had a group-wide RBC over 

550% on all its assets (which assumes against evidence that such an RBC is even calculable), 

then even if the insurers were barely above the statutory minimum 200% RBC,15 additional 

dividends could have been extracted from them by the MHC. As such, Horizon’s interpretation 

decouples the attainment of a system-wide health RBC of 550% from both 1) the insurers’ 

financial health, and 2) the restriction on insurers paying dividends or distributions to the MHC.  

Under this view, by way of example, if the MHC had a “group-wide RBC” of 1,000%, most of 

which RBCs were attributable to non-insurer assets in the MHC, it could nonetheless extract 

dividends from the health insurers so long as the insurers were above their minimum RBCs 

(200% under the statute, or 425% under the Order).  This is illogical, particularly since the assets 

of the MHC are not available to pay the claims, or subsidize policyholders’ premiums, under 

Chapter 145 or otherwise. It would also create a conflict since Chapter 145 bars RBC capital 

requirements directly on the MHC itself, and Horizon’s view would impose exactly that.  See In 

re Gray-Sadler, 164 N.J. 458 (2000) (“When interpreting different statutory provisions, we are 

obligated to make every effort to harmonize them, even if they are in apparent conflict.”); Saint 

Peter’s University Hosp. v. Lacy, 185 N.J. 1 (N. J. Superior 2005) (same).16  Horizon’s statutory 

 
see also N.J.S.A. 17:48E-46.13(d) (1) (annual assessments not paid pursuant to subsection c. shall be 

deferred to the next calendar year, no two annual assessments will be due in the same year, and deferred 

assessment not due until deferral date). 

 
15 The higher minimum 425% RBC was set by the Order and is not in the statute. 

 
16 See also Mondsini v. Local Finance Board, 458 N.J. Super 290, 297 (2019) (“Similarly, ‘if the agency 

interpretation of a statute is plainly at odds with the plain meaning of the statute, the agency 

interpretation will be set aside.’” (quoting Oberhand v. Dir., Div. of Taxation, 193 N.J. 558, 568 
(2008)). 



 

 13 

interpretation of Chapter 145 is contrary to law. And if the Order was intended to reflect that 

view, then it too is contrary to law for the reasons stated herein. 

 Additionally, Horizon has addressed none of Appellants actual arguments on the merits, 

including: the Commissioner’s failure to analyze or review the investments to be made by the 

MHC with the $300 million being transferred to it, thus rendering the “parental guarantee” (upon 

which it relies to support the minimum 425% RBC in the insurers) of unsubstantiated, 

speculative value, and the Order approving the Plan based on that “parental guarantee” 

unsupported by substantial evidence; and the fact that the Order lacks substantial evidence 

because the “parental guarantee” upon which it relies to support the minimum 425% RBC in the 

insurers is not in the record and did not yet exist when the Order was issued. See Stay Letter at 

18-20. 

Section E. Horizon fails to address any of Appellants’ contentions as to prong 2; 

Appellants are likely to prevail on the merits 

 

 The Opposition paints only a superficial response to Appellants’ serious contentions as to 

the Commissioner’s determination that the Plan satisfies prong 2 (that the Plan “would not be 

detrimental to the safety or soundness” of the insurers). Appellants are likely to prevail on the 

merits as to each of these failings, none of which Horizon has refuted: 

1.  The Order is unsupported by substantial evidence in finding that the Legislature’s 

safety or soundness standard per N.J.S.A. 17:48E-46.5(b)(2) is satisfied, given that Horizon’s 

system-wide health RBC (defined per discussion above) will be materially below that set forth in 

Section 46.13(c) from the outset due to the $300 million transfer of capital to the MHC. Stay 

Letter at 22. 

2. The Order is unsupported by substantial evidence in finding that the Legislature’s 

safety or soundness standard per N.J.S.A. 17:48E-46.5(b)(2) is satisfied by “Conditions” in the 

Order that the MHC provide a “parental guarantee” to ensure that each reorganized insurer 

maintains a minimum 425% RBC when, at the same time, the Commissioner rendered the 

“parental guarantee” of unsubstantiated, speculative value in ruling that no analysis or approval 

of the MHC’s investments was required nor would be performed.  Stay Letter at 18, 21. 

3. The Order is unsupported by substantial evidence in finding that the Legislature’s 

safety or soundness standard per C.17:48E-46.5(b)(2) is satisfied, given her misuse of the RBC 

as a measure of strength despite the fact that “[t]he purpose of RBC requirements is to identify 
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weakly capitalized companies…” and “is intended to be a regulatory standard and not 

necessarily the full amount of capital that an insurer would need to hold to meet its objectives.” 

Stay Letter at 20-22. 

4. The Order is unsupported by substantial evidence in finding that the Legislature’s 

safety or soundness standard in C.17:48E-46.5(b)(2) is satisfied by “Conditions” in the Order, 

that the insurers maintain a minimum 425% RBC, when the flagship company HHSI’s RBC will 

be below 425% at the outset.  Stay Letter at 23. 

These claims are detailed in their Stay Letter and establish that Appellants are likely to 

prevail on the merits as to each.  

Section F. Horizon’s discretion arguments as to improperly withheld Public 

Records fail the smell test; Appellants are likely to prevail on the 

merits 

 

The Opposition also argues that the MHC’s proposed bylaws are privileged because the 

Commissioner decided they should be.  No reasoning, nor rationale offered on the merits. Opp. 

at 8-9.  Contrast this with what the bylaws contain: they actually define what a “Member” is,17 

and govern basic rights of those policyholder-members, including, e.g., the basis for the number 

of votes each would get.18  Can there really be any serious doubt that the policyholder-members 

were entitled to see how the Plan and the resulting bylaws would affect their rights and interests? 

They obvious are, and Appellants are likely to prevail on the merits. See, e.g., Cunningham v 

Dept. of Civil Service, 69 N.J. 13 (1975) (agency decision reversed and remanded for lack of 

 
17 See N.J.S.A. 17:48E-46.2 (“‘Member’ means the holder of a membership interest in a mutual holding 

company, pursuant to the articles of incorporation or bylaws of that mutual holding company.”). 

Horizon’s proposed Articles of the MHC defer that definition to its bylaws. See Exhibit 3-D(i) 

(“Articles of Incorporation of Horizon Mutual Holdings, Inc.” which state in material part: “ARTICLE 

V MEMBERS Membership in the Corporation shall be determined in accordance with the 

Corporation’s Bylaws. No member may transfer membership or any rights arising therefrom.” 

(Emphasis added.)  

See https://nj.gov/hschearings/documentation/HorizonBCBSNJApplicationPublicExhibits220928.pdf at 

Exhibit 3-D(i). 
 
18 See N.J.S.A. 17:48E-46.4 (c), which governs membership interests to be held “in the manner set forth 

in the articles of incorporation and bylaws” of the MHC; Section 46.9 (a) stating the MHC bylaws 

may provide the basis for the number of votes for various members; Section 46.9 (b) stating the MHC 

bylaws will govern election of directors; Section 46.15 (c) stating directors shall have 3 year terms for 
up to 2 or three successive terms “and as provided for in the bylaws.” 

 

https://nj.gov/hschearings/documentation/HorizonBCBSNJApplicationPublicExhibits220928.pdf
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factual findings upon which it was based). The withholding of these bylaws is indicative of 

overreach as to public records, which undermined the legitimacy of the proceedings.  

Section G. Diluting the statutory review standards is dangerous 

  

Appellants repeat their concern about the dangers of diluting the statutory review 

standards given the “most important” “unfavorable scenario” in which Horizon gets acquired by 

a for-profit insurer” after the reorganization.  See Stay Letter at 25-26. 

IRREPARABLE HARM 

 

Horizon claims the reorganization eggs are already scrambled and lists the corporate 

actions already taken to implement its Plan (during the 45-day appellate notice period), “many of 

which [corporate reorganization steps] took place… immediately following the November 1, 

2020 effective date of the Order.” Opp. at 11. Doing so starting immediately was at Horizon’s 

and/or the board of directors’ own peril. See e.g., Crema v. NJDEP, 94 N.J. 286, 293 n. 8 (1983) 

(though appellate court had denied the stay, it warned developer’s to proceed “at their own risk” 

with construction); Jimenz v. Union City Improvement Auth., 2022 N.J. Super. Unpub. LEXIS 

236, *2 (January 3, 2022) (“defendants proceed at their own risk while litigation is pending”). 

Some of those actions appear to be paper transactions, while others were more substantial such 

as allegedly converting HHSI into a stock insurer, and transferring $300 million from the 

insurers to the MHC. Opp. at 11-13.  However, Horizon fails to disclose corporate actions not yet 

taken, of which there are predictably many, nor their magnitude or importance.  This includes, 

critically, the placement of investments or the launching of joint-ventures by the MHC using the 

$300 million transferred to from the health insurers.  These latter steps do not appear on 

Horizon’s list of completed, or nearly completed actions. 

Therefore, it is incumbent upon the Commissioner to stay the Order immediately, so that 

these corporate actions are put on hold until the Court has had the opportunity to decide the 

appeal on the merits.  Horizon should also be ordered to identify the corporate actions that have 

not yet implemented but are planned or intended, and the timeframe.  See cases cited, supra. 

THE BALANCING THE EQUITIES AND 

IMPACT ON THE PUBLIC INTEREST JUSTIFY A STAY 

 

 Horizon claims that the balancing of equities favors it on the inapt grounds that “[t]he 

potential harm and expense to Horizon (and by extension its policyholders) if it is directed to 
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unwind the transaction is significant.” Opp. at 14.  But that is not the issue to be balanced.  The 

issue before the Commissioner now is whether or not to stay the Order to maintain the status quo 

– whatever its current state – before the challenged reorganization is (fully) implemented.  

Whether the Order is ultimately overturned by the Court is not the issue on this letter motion.  

 The equities clearly favor a stay here given the magnitude of the proposed mutualization 

and reorganization directly impacting 3.7 million policyholders, and the lack of harm from 

preventing, for example, the MHC from investing the newly transferred $300 million and 

carrying out further actions prior to the expected prompt Court review.  Horizon’s grasping for 

the Health Impact Study to support its cause (Opp. at 14) is to no avail as discussed throughout 

this response since it did not address the critical issues that are now before the Commissioner 

(and on appeal before the Court).   

Given the Appellants serious contentions, which have largely gone unrebutted as 

discussed in detail above, and balancing the equities and recognizing the significant potential 

adverse impact on the policyholders and the public, the Appellants request for a stay should be 

granted at least during the pendency of the appeal, which Appellants will move to occur on an 

accelerated basis. 

CONCLUSION 

 For the foregoing reasons, and those stated in Appellants’ Stay Letter dated December 

14, 2022, the requested Stay should be granted immediately and that the State should agree with 

Appellants to have this matter on an accelerated basis.  

 

                   Respectfully Submitted,  

                  

/s/Renée Steinhagen    /s/ Jason B. Adkins 

           Renée Steinhagen, Esq.   Jason B. Adkins, Esq 

           New Jersey Appleseed PILC   John Peter Zavez, Esq 

renee@njappleseed.org   Adkins, Kelston & Zavez, P.C. 

       90 Canal Street, Suite 100 

Cc : Justin Zimmerman, Chief of Staff (via email)    Boston, MA 02445 

        Kavin Mistry, DAG (via email)    (617) 308-5392 

        Anthony R. Coscia (via email)   Jadkins@akzlaw.com  

        Antonio J. Casas (via email) 
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