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Re:  In the Matter of Application by Horizon Healthcare Services to Form a 
Mutual Holding Company, Pursuant to N.J.S.A. 17:48E-46.1.  
Order No. A22-09; Appellate Docket No. A-001121-22  
HHSI Opposition to Request for a Stay 

 
Dear Commissioner Caride:    
 

This firm represents Horizon Healthcare Services, Inc. (“HHSI” or “Horizon”) in 

connection with the December 14, 2022 request submitted by New Jersey Citizen Action and the 

Health Professionals and Allied Employees Union (together, “Appellants”) to stay the 

Department’s Order No. A22-09 pending appeal (the “Stay Request”).  For the reasons that follow, 

Horizon opposes the stay, and submits that this matter should be allowed to proceed in the normal 

course in the Appellate Division. 

PRELIMINARY STATEMENT  

As the Commissioner is aware, Order A22-09 was issued following a full and robust 

process involving the submission of hundreds of pages of application material, testimony at three 

separate public hearings and/or written comments by no fewer than 600 people representing 

various stakeholders, and the engagement of expert consultants to analyze the impact of the 

transaction.1  The Department’s review included extensive legal, financial, and actuarial analyses 

                                                            
1 See October 31, 2022 Post-Hearing Report and Summary and Consultants’ Evaluations of 
Horizon Healthcare Services, Inc.’s Application for Mutualization & Reorganization (the “Post-
Hearing Report”), and October 30, 2022 Health Impact Study on Horizon’s Proposed 
Reorganization (the “Health Impact Study”). 
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of the transaction.  Following a review of those analyses, and upon consideration of all relevant 

materials and facts (see final “Whereas” clause of the Order summarizing the Department’s 

comprehensive review), and in accordance with the requisites of N.J.S.A. 17:48E-46.1-46.17 (P.L. 

2020 Chapter 145), the Commissioner issued Order A22-09 on November 1, 2022 approving 

HHSI’s application to form a mutual holding company “effective immediately.”  Nevertheless – 

and despite the alleged “urgency” of the matter – Appellants waited a full 43 days to make the 

Stay Request, asserting that the Department failed to comply with the law, and that the stay must 

be issued immediately to prevent irreparable harm of some kind.  These arguments fail on all 

counts.  In enacting P.L. 2020 Chapter 145, the Legislature crafted a detailed application process 

and standards for review.  The Commissioner followed this process in every respect in reaching 

the conclusion that Horizon’s application should be approved. 

STANDARD OF REVIEW 

The law is clear.  A stay pending appeal of a final administrative decision, like any 

application for preliminary injunctive relief, is an extraordinary equitable remedy involving “the 

most sensitive exercise of judicial discretion.” See Crowe v. DeGioia, 90 N.J. 126, 132 (1982); 

Zoning Bd. of Adjustment of Sparta v. Service Elec. Cable Television of N.J. Inc., 198 N.J. Super. 

370, 379 (App. Div. 1985).  A stay is not a matter of right, even in the face of possible irreparable 

injury.  Yakus v. United States, 321 U.S. 414, 440 (1944).  Because granting a stay is the extreme 

exception rather than the rule, the burden to justify the stay is extremely high, and rests squarely 

on the requesting party.  See GTE Corp. v. Williams, 731 F. 2d 676, 678 (10th Cir. 1984); United 

States v. Lambert, 695 F.2d 536, 539 (11th Cir. 1983).  Moreover, clear and convincing proof is 

required to obtain injunctive relief.  American Employer’s Ins. Co. v. Elf Atochem North America, 

Inc., 280 N.J.Super. 601, 610 n.8 (App.Div. 1995), citing Dolan v. DeCapua, 16 N.J. 599, 622-623 

(1954). 

The extraordinary relief of a stay is therefore appropriate only in instances where the party 

seeking relief demonstrates that each of the following conditions has been satisfied:   

(1) a reasonable probability of success on the merits of the underlying appeal;  

(2) that the public interest will be served by the stay;  
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(3) that weighing the equities, on balance, the benefit of the relief to the movant 
will outweigh the harm such relief will cause other interested parties, 
including the general public; and  

(4) that irreparable injury will result if a stay is denied.  

See Crowe, supra, 90 N.J. at 132-34 (1982); Garden State Equal. v. Dow, 216 NJ. 314, 320-21 

(2013); McNeil v. Legis. Apportionment Comm'n, 176 N.J. 484 (2003).  Appellants fail to meet 

any of these prerequisites, and fail to meet their burden to justify the extraordinary relief of a stay.     

LIKELIHOOD OF SUCCESS ON THE MERITS 

First, Appellants cannot establish a likelihood of success or reasonable probability that they 

will prevail on the merits of their appeal.  The issues Appellants focus on in their Stay Request are 

set forth at pp.10-26 of their submission.  Although each of those alleged issues fail individually, 

the Commissioner should (and no doubt will) take into consideration the overall standard of proof 

and additional burden that the Appellants will face in prosecuting the merits of their appeal, 

namely: (1) that the Appellate Division will apply the “abuse of discretion” standard, and will only 

reverse the Department’s decision if it is arbitrary, capricious or unreasonable, or if it is not wholly 

supported by substantial credible evidence in the record as a whole (L.M. v. Div. of Med. 

Assistance and Health. Serv., 140 N.J. 480, 489 (1995))2; and (2) the presumption of 

validity/reasonableness afforded to an agency’s actions, and the burden on the challenging party 

to show otherwise (Bergen Pines Hosp. v. Dept. of Human Serv., 96 NJ. 456, 477 (1984); DiMatta 

v. New Jersey Merit Sys. Bd., 325 N.J. Super. 368, 375 (App. Div. 1999)). 

In other words, Appellants’ burden to justify a stay here is exponentially greater than in a 

typical civil case because of the standard of review that will be applied on the merits appeal.  Not 

                                                            
2 See, e.g., Bayshore Sewerage Co. v. Department of Envtl. Pro., 122 N.J. Super. 184, 199 (App. 
Div. 1974), quoting Worthington v. Fauver, 88 N.J. 183, 204-205 (1982) (for purposes of 
reviewing actions by an administrative agency, “arbitrary and capricious” means “‘willful and 
unreasoning action, without consideration and in disregard of circumstances’,” and agency action 
that is “exercised honestly and upon due consideration,” is not arbitrary and capricious, even if 
there is room for another option and “even though it may be believed that an erroneous conclusion 
has been reached.”). 



 

Commissioner Marlene Caride  
December 16, 2022 
Page 4  
 
 

{80300222:1}  

only must Appellants overcome the general reluctance to issue a stay, but they must also show (by 

clear and convincing evidence) a likelihood that they will overcome the additional hurdle posed 

by the “abuse of discretion” standard. 

With those standards in mind, each of Appellants’ allegations of agency error also fails 

individually for the following reasons (corresponding to the numbering scheme at pp.10-26 of the 

Stay Request: 

A. The Notice of the Proceedings Complied with the Law - Appellants conflate the 

advance notice required to be “provided by publication in a manner satisfactory to the 

Commissioner” (emphasis added) pursuant to N.J.S.A. 17:48E-46.5(A), which the Department 

provided in The Star-Ledger, The Courier-Post, The Times of Trenton, The Asbury Park Press, 

The Home News Tribune, The Record, and the Press of Atlantic City, with the notice Horizon 

must give policyholders after (emphasis added) the Plan has been approved, which is addressed in 

N.J.S.A. 17:48E-46.5(a).  See Commissioner’s October 6, 2022 Opening Remarks (the “Opening 

Remarks”) at p.1.  As the Post-Hearing Report recognized, “The Department published advance 

notice of the public hearing scheduled in seven New Jersey newspapers and thereafter held such 

public hearings on three different days spread out over two weeks’ time (October 6, October 11, 

and October 17) and via different forums (in person and virtual) to ensure individuals wanting to 

participate were able to do so.  Two hearings were held during the day and one in the evening to 

permit wide participation.  The Department also accepted written public comments through 

October 18.”  Id. at p. 3.  No other notice of the public hearings was required, and contrary to 

Appellants’ purely speculative assumptions to the contrary, Horizon did not send “selective direct 

notice to only some of its policyholder members.”    

B-C.  There is Ample Evidence in the Record that the Plan will Benefit 

Policyholders - The record is replete with evidence that the Commissioner evaluated and focused 

on the benefits to policyholders in determining to approve the Plan.  For example, the Post-Hearing 

Report noted that “the vast majority” of public comments were from “policyholders and 

consumers, all of whom emphatically supported the approval of [Horizon’s] application,” citing 

“improved health care quality, affordability, and convenience” as the “reason for the strong 
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support.”  Id. at p. 7.  See also Opening Remarks at p.3 (citing the governing law and 

acknowledging that she must approve the Plan unless the Plan, among other things, “does not 

benefit the interests of the policyholders of the health services corporation”).   

The Post-Hearing Report also highlighted comments “by a variety of not-for-profit entities, 

including food banks, community-based organizations, neighborhood revitalization associations, 

affordable housing programs, art societies, YMCAs, issue advocacy organizations, and social 

support organizations, each of which strongly supported approval of [Horizon’s] application.”  

Many of these commenters described Horizon’s “commitment to investing in initiatives to address 

social determinants of health, provide linkages to healthcare providers, and enhance access to 

behavioral healthcare.”  One commenter “praised [Horizon’s] partnership and funding of its 

initiatives to support healthy lifestyles and improve healthcare literacy for individuals with 

intellectual and developmental disabilities as emblematic of the types of community investments 

that approval of the Plan will enable Horizon to expand,” while other commenters “noted 

[Horizon’s] steadfast commitment to empowering minority and underserved communities.”  The 

commenters “almost universally noted that approval of [Horizon’s] application will allow for 

Horizon to make more, and more targeted, investment in these areas, which will serve to strengthen 

New Jersey communities most in need and improve the health and well-being of New Jerseyans.”  

Id.; see also p. 8 (highlighting that certain trade association and business group commenters “noted 

that many of their members rely on or partner with [Horizon] for their employees’ health insurance, 

and that improved efficiencies and additional investment in care delivery and healthcare 

innovation by Horizon will ultimately bolster the health and well-being of employees of New 

Jersey-based businesses”).   

 
The Health Impact Study on Horizon’s Proposed Reorganization concludes, in part: 

 
This impact study included a comprehensive review of Horizon’s 
Application, supplementary materials and hearing testimony, the 
oral and written testimony of nearly 600 people at three public 
hearings, including many of the state’s leading provider 
organizations; and the findings of a team of consultants with legal, 
financial and actuarial expertise.  The study focuses on Horizon’s 
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policyholder mission and finds that the proposed transaction does 
achieve the legislative intent of enabling modernization while 
maintaining the policyholder benefits associated with Horizon’s 
unique status in the New Jersey market, including explicit Horizon 
commitments to both its statutory mission and charitable status.  
 
[Id. at p. 29 (emphasis added).] 
 

Appellants’ suggestions that the mere maintenance of policyholder benefits is not a true 

benefit is rooted in a disagreement with the statutory scheme, particularly the Legislature’s 

findings and declarations that (a) it is in the interest of policyholders and the State of New Jersey 

for a health service corporation to be afforded the ability to “modernize its corporate structure, 

subject to appropriate standards, oversight, and approval, in order to meet the evolving healthcare 

needs of its subscribers, while continuing its statutory mission, and maintaining its status as a 

charitable and benevolent institution”; and (b) providing a pathway for a health service 

corporation’s efficient and effective reorganization in the form and manner authorized by the law 

“will promote vital investments in health services and diversified businesses for the benefits of its 

members and the State.”  N.J.S.A. 17:48E-46.1.                       

D.   The Order Does Not “Incentivize” Horizon to Underfund is Subsidiaries. – 

Appellants makes the baseless and egregious claim that Horizon Mutual Holdings, Inc. intends to 

purposely underfund its subsidiary health insurers and intends to “game” its assessment obligation 

under Chapter 145.  Their assertion is flat wrong; the Appellants misinterpret the Commissioner’s 

Order and advances a claim based on an incorrect interpretation of how risk-based capital (“RBC”) 

is calculated on a group-wide basis.  Pursuant to both Chapter 145 and the Order, the capital level 

of the mutual holding company is examined on a system-wide (emphasis) basis.  Chapter 145 

requires the mutual holding company to pay the annual assessment unless “the mutual holding 

company’s system-wide (emphasis added) health risk-based capital authorized control level 

(“RBC”) would fall below 550 percent” or “the group credit rating of the mutual holding company 

would not be considered investment grade” following the payment. See N.J.S.A. 17:48E-46.13.c.  

The Order incorporates the statutory scheme by requiring the mutual holding company to calculate 

a “system-wide health RBC” using the “NAIC Risk-Based Capital for Health Organizations 
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methods and instructions,” and further compels the mutual holding company to submit quarterly 

informational filings consistent with the Commissioner’s jurisdiction to monitor the financial 

condition of the entire enterprise under the New Jersey Insurance Holding Company statute.  See 

N.J.S.A. 17:27a-1, et seq.  See Order at paragraph 5.   

Both Chapter 145 and the Order directs the mutual holding company’s capital level to be 

assessed on a group-wide basis which means that all of its assets are considered, including assets 

directly held by the mutual holding company, its subsidiary insurers, and other related entities 

(emphasis added).  Contrary to the Appellant’s assertion, there is no impact to the system-wide 

RBC calculation whether the subsidiary health insurers are “overfunded” or “underfunded” -- or 

whether capital is accumulated at the mutual holding company parent -- because the calculations 

look to the system-wide assets.  Further, the Appellants appear to confuse the reference to “health 

RBC” to mean that only the health insurer’s assets are considered in calculating the group-wide 

RBC.  Again, this is baseless and an incorrect understanding of the RBC framework.  The reference 

to “health RBC” originates from Chapter 145’s requirement to calculate the mutual holding 

company’s capital level under the National Association of Insurance Commissioner’s (“NAIC”) 

risk framework applicable to health insurers.  The incorporation of the NAIC framework under 

Chapter 145 directs the mutual holding company to calculate its system-wide capital as if it were 

a regulated health insurer solely for the convenience of monitoring capital using an established 

and well-understood framework applicable to health insurance operators such as Horizon.  See 

N.J.S.A. 17:48E-46.13.c.   

Suffice it to say, that Horizon Mutual Holdings, Inc. is committed to operating the 

insurance companies above the minimum RBC levels, as has always been the case, and meeting 

the payment of the annual assessments under Chapter 145.  

 E. The Plan Satisfies N.J.S.A. 17:48E-46.5(b)(2) – Appellants attempt to provide a 

tutorial to the Department on the appropriate use of RBC in regulating insurance companies.  The 

Department was established for the purpose of regulating financial institutions including insurance 

companies and has inordinate expertise in the area of examining the financial health of insurers.  
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The health of the insurance market relies on that expertise.  Determining the proper level of RBC 

and other financial measures is squarely within the jurisdiction of the Department, which is 

uniquely qualified in financial solvency matters.  The NJCA sets up a series of hypotheticals and 

extrapolations that are simply stabs in the dark.  The Department carefully analyzed the detailed 

financial projections submitted by Horizon and engaged experienced expert consultants to examine 

them as well.  The Department relied upon that substantial evidence is reaching the conclusion that 

the Plan of reorganization would not be detrimental to the reorganized insurer.  Appellant’s 

hypothetical ruminations do not change that fact.   

While it is accurate that RBC is not a measure of all of the capital a health insurance holding 

system might need to achieve the totality of its business objectives, RBC is the primary regulatory 

standard that assures that an insurer is adequately capitalized to meet its claims payment 

obligations.  As such, it is an appropriate framework to determine that Horizon’s capital is at a 

level which supports its financial safety and soundness, which is the standard of review the 

Legislature established under Chapter 145.  In this case, the Commissioner went above and beyond 

the statutory minimum backstopped through a parental guarantee.  Thus, not only did the 

Commissioner meet the required statutory and regulatory framework to assure the safety and 

soundness of the health insurer under New Jersey law, but she went above it to protect New Jersey 

policyholders. 

F.  The Public Record is Not Incomplete – Appellants claim that the withholding of 

certain information from the public record was “overbroad and contrary to the statute.”  They cite 

no authority for this claim, and their challenge is without merit.  In fact, Appellants’ argument is 

nothing more than an improper challenge to the statue itself rather than to the actions taken by the 

Commissioner.  The statute, N.J.S.A. 17:48E-46.1-46.17, was enacted in 2020 and includes a 

section dealing specifically with the scope of publicly available application materials at N.J.S.A. 

17:48E-46.12.  New Jersey Citizen Action opposed this enactment when it was being considered, 

but their opposition was unsuccessful.  They cannot now pursue what amounts to an ‘end run’ 

around the Legislature’s carefully considered drafting by challenging the Commissioner’s action 

that was taken precisely in accordance with her statutory obligation.   
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Under N.J.S.A. 17:48E-46.12, the following documents are specifically exempted from the 

public record:  

...(1) documents deemed confidential by statute or regulation; 

(2) the business plan, capitalization plan, financial projections, and 
market competitive data; and 

(3) any other information the commissioner determines could result 
in harm to the health service corporation, mutual holding company, 
reorganized insurer or other insurance entity within the mutual 
holding company system, or the public interest, if disclosed. 

 The Legislature’s decision to exempt the materials in subparagraphs (1) and (2) from 

disclosure – and to provide the Commissioner with the discretion at subparagraph (3) to designate 

additional materials as confidential –  is fully in line with common sense, and with other insurance 

laws dealing with confidentiality.  There is no need for hundreds of thousands of individual 

policyholders to review complex financial analyses and competitively sensitive business 

information.  The review and interpretation of such materials by public servants with the requisite 

expertise is precisely why agencies like the Department exist.      

Appellants’ individual complaints about public disclosure therefore fail, beginning with 

the allegation that the Commissioner improperly “withheld information regarding Horizon’s 

projected RBC ratios despite their foundational role in the Order and such information did not fall 

into the exceptions provided for by Chapter 145.”  This is simply untrue, since RBC materials are 

confidential pursuant to N.J.A.C. 11:2-39A.10, and by extension subparagraph (1) of N.J.S.A. 

17:48E-46.12.  The filing of a “recovery plan” was addressed in the confidential business plan; 

notwithstanding, N.J.S.A. 17:48E-46 which governs a “conversion to a domestic mutual insurer” 

is not applicable; rather Chapter 145 controls.  Finally, Appellants’ complaint regarding the 

confidential treatment of the proposed corporate bylaws fails because the Commissioner clearly 

deemed their disclosure potentially harmful to Horizon and its subsidiaries, and exercised her 

discretion to withhold them pursuant to subparagraph (3).    

G. The Order is in Accord With the Letter and Spirit of the Statute – Appellants’ 

final argument is that the Order poses a threat of some kind on the basis of a potential for-profit 

acquisition, because the relevant legal standards were “diluted” and “the statutory standard of 
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review must be properly applied now.”  This argument is circular and/or nonsensical.  As set forth 

throughout this submission, the appropriate legal standards were followed, and the Order reflects 

an appropriate decision reached after extensive consideration.   

In sum, Appellants have not raised any meritorious issues warranting reversal at the 

Appellate Division, much less demonstrated a substantial likelihood of same by clear and 

convincing evidence. 

THERE IS NO THREAT OF IMMINENT AND IRREPARABLE HARM 

A party seeking a stay must also show not only that “irreparable harm” will result absent 

extraordinary intervention, but that the threatened harm is “imminent.”  See, e.g., Holiday Inns of 

Am., Inc. v. B & B Corp., 409 F.2d 614, 618 (3d Cir.1969 (noting that injunctive relief “may not 

be used simply to eliminate a possibility of a remote future injury, or a future invasion of rights.”); 

Johnson v. Guhl, 91 F.Supp.2d 754, 776 (D.N.J. 2000 (“the injury alleged must not only be 

irreparable, it must be imminent as well.”); Waste Management of New Jersey, Inc. v. Union 

County Utilities Authority, 399 N.J.Super. 508, 535 (App. Div. 2008) (in determining whether a 

movant will be irreparably harmed if preliminary relief is not granted, the Court must consider 

“whether irreparable injury is likely to result to Plaintiff if pendente lite (i.e., ‘immediately’) the 

injunction is denied.”).  Furthermore, “[d]emonstrating irreparable harm is perhaps the single most 

important prerequisite for issuing a preliminary injunction. Donlow v. Garfield Park Academy, 

2010 WL 1381010, at * 1 (D.N.J. April 1, 2010).  Appellants argue at pp.26-27 of the Stay Request 

that they will suffer qualifying irreparable harm if the stay is not granted. Each argument fails 

under the applicable standards.   

Appellants first argue that “[t]ime is of the essence,” because December 15, 2022 is (or 

was) a relevant date, and that “Horizon may seek to implement the plan before the end of the year.”  

First, as noted above the Order was issued on November 1, 2022 “effective immediately,” yet 

Appellants waited 43 days to seek a stay.  The very fact that they waited so long in the face of an 

Order with immediate effect belies the claim that the matter is so urgent as to require extraordinary 

disruption of the normal appeals process.  See Lanin v. Borough of Tenafly, 2013 WL 936363, at 

*3 (3d Cir. Mar. 12, 2013) (quoting Citibank, N.A. v. Citytrust, 756 F.2d 273, 275 (2d Cir. 1985)) 



 

Commissioner Marlene Caride  
December 16, 2022 
Page 11  
 
 

{80300222:1}  

(internal citations omitted) (“Preliminary injunctions are generally granted under the theory that 

there is an urgent need for speedy action to protect the plaintiffs’ rights ... [and] [d]elay[s] in 

seeking enforcement of those rights ...tends to indicate at least a reduced need for such drastic, 

speedy action.”).  Furthermore and as addressed in more detail in the following paragraph, the 

steps taken to implement the plan are already well-underway, and cannot reasonably be undone 

without (a) extreme hardship to Horizon and the public at large, and (b) an even further drain on 

the resources of the Department. 

Appellants next argue that “[u]nwinding the mutualization and reorganization provided for 

under the Plan would be impossible or nearly so [because it] involves an enormously complex 

series of transactions...the formation of nearly a dozen new corporations and the transfer of billions 

of dollars in assets between the companies.”  In support of this argument, they cite various 

authorities for the proposition that “it would be nearly impossible to ‘unscramble the egg’ once 

the corporate transformation occurred.”  What Appellants fail to realize is that the ‘egg’ has already 

been scrambled.  More specifically, while Appellants took no action for 43 days following the 

publication of the Order, Horizon has already taken the following corporate reorganization steps 

– many of which took place when HHSI’s Board met to effectuate the reorganization immediately 

following the November 1, 2022 effective date of the Order:  

 New entities were formed with the Division of Revenue, including the 
parent mutual holding company, Horizon Mutual Holdings, Inc., and 
various intermediate holding companies. 

 Horizon Mutual Holdings, Inc., held an organizational meeting and the 
Board of Directors and the organizational structure of the new mutual 
holding company system was approved.  The Board of Horizon Mutual 
Holdings, Inc., took several actions, including but not limited to: 

o Election/Appointment/Acknowledgement of Directors, Officers, 
Committees, Committee Members and Chairs 

o Approval of Bylaws and ratification of Certificate of Incorporation 

o Approval of Committee Charters and other Corporate Governance 
Documents 
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o Authorization of Reorganization Plan and execution of all necessary 
agreements to effectuate transfer of assets, stock, membership 
interests. 

 The former HSC Board under HHSI no longer exists, and all elected and 
appointed public directors are now directors of Horizon Mutual Holdings, 
Inc., consistent with Chapter 145.  Since then, new parent Board members 
have been elected to fill the vacancy created by the expansion in the Board.  
More recently, Governor Murphy has also announced additional 
gubernatorial appointments to the Board of Horizon Mutual Holdings, Inc.  

 HHSI was converted to a stock subsidiary consistent with Chapter 145 and 
no longer possesses a certificate of authority as an HSC.  It now possesses 
a certificate of authority as a stock insurer subject to the insurance laws of 
New Jersey and continuing obligations to meet its charitable and benevolent 
purpose as outlined in Chapter 145.  The HHSI’s amended governance 
documents have also been perfected and filed with the County of Essex and 
the Division of Revenue.   

 Board and Shareholder Unanimous Written Consents were executed to 
approve certain actions for the effectuation of the reorganization for the 
following entities: Horizon Mutual Holdings, Inc., Horizon Diversified 
Holdings, Inc., Horizon Operating Holdings, Inc., Horizon Casualty 
Services, Inc., Horizon Healthcare of New Jersey, Inc., Horizon Healthcare 
Plan Holding Company, Inc., Horizon Healthcare Services, Inc., Horizon 
Insurance Company, Multistate Investment Services, Inc., Multistate 
Professional Services, Inc., and Horizon Charitable Foundation, Inc. 

 Notices have been provided regarding change of control to various 
government agencies and customers where such notice is required, 
including consents where appropriate, including notices to the New Jersey 
Division of Medical Assistance and Human Services, the Blue Cross Blue 
Shield Association, and the Office of Personnel and Management.   

 Multiple agreements in furtherance of the reorganization were executed, 
including stock transfer powers, stock subscription agreements, 
membership interest transfer agreements, distribution agreements, and 
contribution agreements. 

 Approval was applied for and obtained from the Board of Directors of the 
Blue Cross Blue Shield Association to transfer the Primary BCBS License 
to Horizon Mutual Holdings, Inc. and ensure appropriate licensure of 
controlled affiliates. In furtherance of this step, the companies executed 
multiple agreements, including Financial Guarantees and Conversion 
Agreements, as well as new Blue Cross and Blue Shield License 
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Agreements for Horizon Mutual Holdings, Inc., Horizon Healthcare 
Services, Inc., Horizon Healthcare of New Jersey, Inc., Horizon Healthcare 
Dental, Inc., Horizon Foundation for New Jersey, NJ Collaborative Care, 
LLC, Healthier New Jersey Insurance Company, and Horizon Casualty 
Services, Inc. 

 New EINs and bank accounts were established for all new entities and the 
entities were funded and assets transferred, including a $300 million 
distribution from Horizon Healthcare of New Jersey, Inc. to Horizon 
Healthcare Plan Holding Company, Inc., which was then assumed by 
Horizon Mutual Holdings, Inc. 

 Certain commercial contracts have already been executed by Horizon 
Mutual Holdings, Inc. 

 All new investment management agreements and custody agreements will 
soon be finalized.  

 Insurance coverage has been updated to include Horizon Mutual Holdings, 
Inc. 

 The companies also negotiated and executed an Amended and Restated 
Credit Agreement for a Credit Facility that includes the following entities 
as parties with a syndicate of lenders: Horizon Mutual Holdings, Inc., 
Horizon Operating Holdings, Inc., Horizon Healthcare Services, Inc., 
Horizon Healthcare of New Jersey, Inc.  The Amended and Restated Credit 
Agreement for the Credit Facility was approved by the Commissioner for 
all of the regulated entities. 

 The Credit Facility was executed with the new entities to ensure recognition 
and borrowing capacity available by the major lenders. 

 Investment management agreements are now in place with the outside 
investment managers for the new entities. 

 Horizon has finalized its rating under the reorganized structure with S&P 
having published a rating on the new companies. 

Horizon was fully entitled to take these actions under the Order, and contrary to Appellants’ 

claim, the prospect of unwinding them presents much more than a question of mere 

“inconvenience.”  The burden to Horizon and its policyholders would be significant, and 

unwarranted given the Department’s careful consideration of the issues.    
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THE BALANCE OF EQUITIES AND EFFECT ON THE  
PUBLIC INTEREST FAVORS REJECTION OF THE STAY  

Appellants make two additional arguments under the heading of “irreparable harm” on p.27 

of the Stay Request, but those argument really relate to the prong of Crowe dealing with the balance 

of equities between the parties and the impact on the public.  Under the Crowe framework, in order 

to justify a stay Appellants must show that the opposing party will not be substantially harmed and 

that the public interest will be served, or that a “balancing of the equities” weighs in favor of the 

relief sought.  Crowe, supra, 90 N.J. at 134; Morris Cty. Transfer Station v. Frank's Sanitation 

Serv., 260 N.J. Super. 570, 574-77 (App.Div. 1992). 

These factors weigh against imposing a stay.  The potential harm and expense to Horizon 

(and by extension to its policyholders) if it is directed to unwind the transaction is significant.  As 

set forth above, an extraordinary number of steps have already been taken to implement the 

transaction.  Appellants should not be rewarded for their lack of diligence and decision to ignore 

the immediate effect of the Order and sleep on their rights.   

In this case, though, Horizon agrees that the overriding issue is the public’s interest and the 

benefits that will flow as a result of the transaction.  Those benefits were discussed at length in the 

Health Impact Study and will not be repeated verbatim here, but we direct the Commissioner to 

the following sections of the Health Impact Study: Section 4 (“Overview of Impacts on 

Policyholders and the General Public”); Section 5 (“Horizon’s charitable history and role as insurer 

of last resort”); Section 6 (“Market participation and coverage affordability”); Section 7 

(“Investments to benefit policyholders and the general public”); and Section 8 (“Policyholder 

access to provider networks”).  After extensive analysis and discussion of these issues, the Study 

concluded, “After a thorough review of the record, there is a firm basis for the Department to 

approve the proposed transaction under the applicable legal standards.”  Id. at p.29.   

In sum, the Health Impact Study (as summarized in the Post-Hearing Report and referenced 

in the Order) strongly supported the transaction as benefitting the public.  See also N.J.S.A. 

17:48E-46.1 (finding and declaring that a reorganization to modernize a health service 

corporation’s corporate structure so that it can better carry forward its not for profit mission is in 
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the interest of policyholders).  After consideration of these materials and the relevant legal 

authorities, the Department exercised its discretion and approved the transaction.  That decision 

will be entitled to deference on appeal, and Appellants have not met their burden to justify a stay 

while the matter is considered by the Appellate Division. 

CONCLUSION 

For the reasons set forth above, Horizon urges the Commissioner to reject the Stay Request, 

and allow the matter to proceed in the normal course. 

 
  Respectfully submitted, 
 
  s/ Anthony R. Coscia 
  Anthony R. Coscia 
 
  s/ Antonio J. Casas        . 
  Antonio J. Casas 
 
cc:  Justin Zimmerman, Chief of Staff (via email)                      
       Kavin K. Mistry, Deputy Director/AAG (via email) 
       Renee Steinhagen, Esq. (via email) 
       Jason B. Adkins, Esq. (via email)  
 


